
 
 
 
 
“MPS derivatives: the Court of Milan also condemns the Company and criticises the 
work of the Supervisory Board”  
 
Judgment No. 10748 of the Second Section of the Court of Milan represents a milestone in the 
area of administrative liability of entities arising from offences, since it sets out precise criteria for 
recognising the effectiveness and adequacy of the controls referred to in Article 6 of Legislative 
Decree No. 231/2001. 
In the criminal proceedings in question, the Judges charged - and then sentenced - the Chairman 
of the Board of Directors, the Chief Executive Officer and General Manager, as well as the 
Chairman of the Board of Statutory Auditors for the offences of false corporate communications 
pursuant to Article 2622 of the Italian Civil Code and market manipulation pursuant to Article 185 
of the Consolidated Law on Finance, as well as charged the Company with violating Articles 25-ter 
and 25-sexies of Legislative Decree 231/2001 in relation to the same charges. 
As stated by the Milan Judges, the Company's management, with the intention of deceiving the 
shareholders and the public, in order to ensure the Bank unjust profits, altered the company's 
financial statements through the erroneous accounting of structured finance transactions (so-
called Alexandria and Santorini transactions), representing to investors an artificial reassuring 
corporate scenario, which would inspire reliability and financial stability. By disclosing to the public 
this fictitious solidity situation, which did not correspond to the truth, the fraudulent conduct was 
aimed at concealing the "risks connected to the exposure in credit derivatives that would have 
exposed the Bank to unforeseeable market fluctuations, destined to impact on the result for the 
year", causing a significant alteration in the price of financial instruments. 
The Court of Milan recognised the criminal liability not only of the Company's top management, 
but also of the bank itself under Legislative Decree 231/2001, on the basis of the following 
arguments 
lack of suitability of the Organisational Model adopted by the Company: the Bank did not have 
"organisational arrangements concretely suitable for preventing the criminal risk". In particular, 
from an examination of the system of 231 controls, the Organisational Model was defined as 
totally inadequate, even after the updating that had taken place, given that the mapping of the 
areas at risk, the specific protocols aimed at preventing offences, the essential information flows to 
the Supervisory Board and the disciplinary system lacked the essential principles of Legislative 
Decree 231/2001; 
 
inadequate operation of the Supervisory Board: despite the continuity of action and the 
appointment of "professionals of high standing and proven experience", in the period of interest - 
the subject of the proceedings - "the Supervisory Board has assisted inertly to the events, limiting 
itself to insignificant acknowledgements, in the whirling spiral of events (from alarming press 
reports to the judicial debacle) that a more careful exercise of control functions would certainly 
have prevented". In fact, by way of example and without limitation 
o until 2012, the Bank did not have a supervisory body set up ad hoc for the duties set out in 
Legislative Decree 231/2001, given that originally the supervisory duties were entrusted to an 
internal control committee; 



o following the supervisory inspections by the Bank of Italy, the Body merely requested a copy of 
the relevant documentation, but there is no evidence of the actual forwarding of the requested 
documents or of any careful consideration of the matter 
o on receiving notice of the commencement of judicial proceedings by the Public Prosecutor's 
Office of the Court of Milan, both with the notification of the notice of conclusion of the 
investigations, and subsequently with the request for committal for trial, the Supervisory Body did 
not take the trouble to request further information, nor did it order any cognitive investigations on 
the accounting issue that was the subject of the judicial challenge. 
In the present case, the Court, in recognising the Bank's liability, expressed a judgment of 
unsuitability of the Model adopted, assessing it as ineffective and inadequate.  
As regards the Supervisory Board, the Court held that the latter, although endowed with 
penetrating powers of initiative and control, had essentially failed to carry out the necessary 
checks, which were also functional to the prevention of offences.  
Thus, the Court of Milan could not but find the omitted (or at least insufficient) supervision on the 
part of the Supervisory Board, which is the basis of the organisational fault referred to in Article 6 
of Legislative Decree no. 231/01. 
In conclusion, this judgment brings to light the need to review, adapt, update and renew, the 
Organisational Model, both in formal and substantive terms, in terms of its ability to effectively 
counter the risks identified, as well as to deepen the content of the supervisory obligations and 
verify the proper operation of the SB in order to comply with the principles of Legislative Decree 
231/2001. 
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