Nexia
Audirevi

Rebalancing the project finance business plan in context of Covid-19

During the epidemiological emergency, the works and services concession sector suffered, depending on the
case, suspensions of activities for several months, leading to a reduction in revenue and inevitably an
increase in costs, fuelling an economic and financial imbalance in the plans drawn up at the time by the
economic operators receiving the concessions. In general, although the concessionaire is responsible for
assuming the operating risk, he is not obliged to suffer the negative consequences due to unforeseeable
events that cannot be attributed to him. Precisely for this reason, the Covid-19 factor has affected the
balance of the economic-financial plan (PEF), making it necessary to revise it.

The Guidelines no. 9 implementing Legislative Decree no. 50 of 18 April 2016, issued by ANAC (the National
Anti-Corruption Authority), in paragraph no. 3, regulate precisely "The revision of the business plan" and
specify that "Among the events not attributable to the economic operator that entitle to a revision of the PEF
are events of force majeure such as to make it objectively impossible or excessively onerous, in whole or in
part, to fulfil the contractual obligations", then including, among the "events of force majeure", also the case
of "e) epidemics and contagions". A first legislative intervention was explicitly made with paragraph 2 of
Article 216 of Law Decree no. 34 of 19 May 2020, which provides, for the parties to the concession relations
of sports facilities, the possible "redetermination of the economic-financial balance conditions originally
agreed upon". Consistently, therefore, article 165, paragraph 6, of Legislative Decree no. 50/2016 as
amended and supplemented, applicable to concessions - and, in similar terms, article 182, paragraph 3, of
the same Legislative Decree, for sports facilities contracts - provides for the possibility of "redetermining the
economic-financial balance originally agreed". Legislative Decree no. 50/2016, as amended and
supplemented, applicable to concessions - and, in similar terms, Article 182, paragraph 3, of the same
Legislative Decree, for PPP (public-private partnership) contracts, in general, provides that "the occurrence
of facts not attributable to the concessionaire that affect the balance of the economic-financial plan may
entail its revision to be implemented through the redetermination of the balance conditions". In this regard,
the revised PEF must be accompanied by a risk matrix that highlights, above all, the permanence of the risks
for the concessionaire, as originally agreed, with no changes in this respect.

With regard to the foregoing, it must be stressed that, the rebalancing of the PEF cannot and must not be
"simplified", i.e. with the recovery of the period of suspension of activities with a mere extension of the
contract, but on the contrary it must take into account all the further variations related to a series of specific
situations of the service subject of the concession. In conclusion, as highlighted by the aforementioned
ANAC Guidelines in paragraph 3, the revision of the PEF cannot be partial and must concern all the
deviations from the indicated values of the economic and financial balance. It will be necessary to assess all
the effects (and only those) of the destabilising event and propose rebalancing solutions to restore the
financial and bankability indices to their original values.
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