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Mandatory green pass in the workplace

With the Decree-Law No. 127/2021 (hereinafter also the "Decree"), containing "Urgent measures to ensure
the safe performance of public and private work through the extension of the scope of the COVID-19 green
certification and the strengthening of the screening system”, from next 15 October until 31 December 2021,
the end of the state of epidemiological emergency, the obligation of the green pass[1] in public and private
workplaces has been extended.

Confindustria, in a Note dated 21 September, analysed the contents of the aforementioned Decree,
providing useful recommendations on the most relevant aspects for the private sector, outlining some
operational indications on the main points of the legislation, in relation to the obliged parties, the cases of
exemption, the sanctions system, the control methods and the processing of personal data.

In relation to the sanctions system, it should be noted that the violation of green pass requirements in
private workplaces may lead to the application of sanctions against both the Employer and the employee. In
particular:

for the Employer, an administrative sanction of up to €1,500 will be imposed in the case of access of
workers to the workplace in violation of the obligation to possess and present a green pass; and up to
€1,000 in the case of failure to check the green pass, or for failure to take the required organisational
measures. In the event of repeated infringement, the administrative sanction is doubled and there is also an
accessory sanction of the closure of the business or activity, up to a maximum of 30 days.

For the worker, on the other hand, the suspension of remuneration is established in the event that he is
found without a green pass at the time of access to workplaces or if, before entering the company premises,
he communicates that he is without one. If the worker nevertheless enters the workplace, he may incur an
administrative sanction of up to €1,500, in addition to any disciplinary sanctions, according to the applicable
CCNL.

The new regulations apply to all persons who carry out, in any capacity, their work, including training or
voluntary work, within the company perimeter, including any suppliers and consultants. The regulation
states that the verification of the green pass in case of carrying out activities at third parties (or third parties
at the Employer) must be carried out by both the third party and the Employer.

The Decree therefore places new obligations on Employers: not only the obligation to verify the possession
of the green pass by workers, but also the obligation, subject to administrative sanctions, to define, by 15
October next, the organisational arrangements for carrying out these checks. In the absence of specific
indications in the legislation, Confindustria recommends employers to define operational procedures for the
organisation of checks, specifying the tools used and the people in charge of controls.

The controls should be carried out primarily, where possible, at the access to workplaces and exceptionally,
also by sampling. According to Confindustria, 'a widespread control at the entrance certainly meets the
substantial aims, while a random check during the activity does not allow to ensure neither that there are no
workers without a green pass in the company, nor to effectively prevent the spread of the virus'. With
specific reference to random checks, the Note of Confindustria states that this provision 'does not seem fully
consistent either with the general obligation and sanctioned possession of the green pass, or with the
substantial and preventive logic of preventing anyone without a certificate from entering the company'.

Finally, it should be noted that, according to the provisions of the Decree, the verification of the green pass
must take place by scanning the QR Code and without collecting/recording any information relating to the
certification, in accordance with the indications provided by the Privacy Guarantor. However, from an
organisational point of view, Confindustria proposes "to ask the worker to communicate in advance, with



reference to a specific period of interest [...], whether he will not be in possession of the certification
required for access to the workplace" or similarly, "to ask workers to communicate in advance, again with
reference to a specific period of interest, whether they will be in possession of a green pass (or exemption
certification) to be checked when necessary".

In conclusion, failure to comply with the new obligations provided for by the legislation could have a
detrimental effect on the proper management of the business activity, to the point of making it impossible
for the company to meet its contractual obligations, in view of both the difficulties in organising personnel
and the application of the accessory sanction of the closure of the business or activity.
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